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Opi nion by Ci ssel, Adm nistrative Trademark Judge:

On August 14, 1996, applicant applied to register the
mar k " POSTURE- MEDI C' on the Principal Register for
"mattresses and box springs,” in Class 20. The application
was based on use of the mark in connection with these goods
in comerce since June 1, 1996.

The Exami ning Attorney refused registration under
Section 2(d) of the Act on the ground that applicant’s

mark, as applied to nattresses and box springs, so
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resenbl es the mark "POSTUREMATIC," which is registered! for
"mattresses and box springs,"” that confusion is likely.

Applicant responded to the refusal to register with
argunment that confusion is not likely, and included with
the response copies of eleven third-party registrations of
mar ks whi ch include the word "POSTURE" or a variant of it
conbined with other terns. These narks are as foll ows:
"POSTURE Al D' and design; "POSTURE- MASTER'; "POSTURE- REST";
" POSTURE- FLEX"; "POSTURTECH'; " POSTURE PROTECTOR';
"POSTURAM C'; "POSTURE THERM C'; " POSTURE THERAPY",
"POSTURE CORRECTOR'; and "POSTUREMOTI ON." The goods in
these listed registrations are mattresses, box springs and
other items of furniture.

Applicant argued that confusion is not |ikely because
of differences between the nmarks. Further, applicant
asserted that the listed third-party registrations
denonstrate that the prefix "POSTURE" is weak in tradenark
significance, such that its use in applicant’s nmark and the
cited mark should be given little weight in determ ning
whet her confusion is likely.

The Exam ning Attorney was not persuaded, however, and

! Registration No. 1,229,861 issued on the Principal Register to
Sealy, Inc. on March 8, 1983. An affidavit under Section 8 of
the Act was accepted.
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the second O fice Action nmade final the refusal to
regi ster.

Applicant tinmely filed a Notice of Appeal. Both
applicant and the Exanmining Attorney filed briefs, but
applicant did not request an oral hearing before the Board.
W have accordingly resolved this matter based on
consideration of the witten record and argunents before
us. We hold that registration of applicant’s mark is
barred under Section 2(d) of the Act by the cited
regi stration.

Qur resolution of this issue is based on an anal ysis
of all of the probative facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion. 1In
re E. |. DuPont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods. Federated
Food, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24 ( CCPA 1976) .

The goods specified in the cited registration are
identical to the goods with which applicant uses its mark.
Where the goods are identical or closely related, the
degree of simlarity between the marks required to support

a finding of likelihood of confusion is not as great as it
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woul d be if the goods were not so closely related. EC
Di vision of E Systens, Inc. v. Environnental
Communi cations, Inc., 207 USPQ 443 (TTAB 1980).

As noted in the DuPont case, supra, the marks are
conpared for simlarities in sound, appearance and
connotation. In the instant case, although the marks are
not identical, they are very simlar in both pronunciation
and appearance. Applicant argues that its mark has a
medi cal connotation which differs fromthat of the cited
mar k, whi ch applicant asserts brings to m nd the word

“automatic," which is unrelated to the nedical field.

Wil e careful consideration of the marks may result in this
concl usi on, the average purchasers of these consuner-
oriented products are unlikely to stop and anal yze the

mar ks, and in particular, the meanings thereof. Such
purchasers may not conpare the marks on a side-by-side
basis, and their subsequent inperfect recollections of
these marks will be governed by the initial inpact,

appear ance, and general inpression each mark creates. See:
Bausch & Lonb Incorporated v. Gentex Corporation, 200 USPQ
117 (TTAB 1978); and Faberge, Incorporated v. Madi son Shirt
Corporation, 192 USPQ 223 (TTAB 1976).

The recoll ection that such consuners who encounter

these nmarks are likely to have is that they are simlar in
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appear ance, and when pronounced, they are very simlar. 1In
order for confusion to be likely, the marks do not need to
be simlar in pronunciation, in appearance and in
connotation; simlarity in any one of these elenents is
sufficient. In re Mack, 197 USPQ 755 (TTAB 1977); In re
Gl Vell Co., 181 USPQ 656 (TTAB 1973).

Applicant argues that the third-party registrations it
subm tted denonstrate the weakness of the term "POSTURE" as
a conponent of trademarks for these products, and that
t herefore prospective purchasers | ook to other el enents of
"POSTURE" marks in order to distinguish anong such narks.

As the Exam ning Attorney points out, however, it is
wel | settled that third-party registrations, by thenselves,
are entitled to little weight on the question of I|ikelihood
of confusion. In re Hub Distributing, Inc., 218 USPQ 284
(TTAB 1983). They are not evidence of what happens in the
mar ket pl ace or that the public is famliar with the use of
the marks therein. National Aeronautics and Space
Adm ni stration v. Record Chem cal Co., 185 USPQ 563 (TTAB
1975) .

The third-party registrations submtted by applicant
do indicate, and it is not disputed by the Exam ning
Attorney, that the word "posture" has a suggestive meani ng

in connection with mattresses and box springs. However,
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there are readily apparent differences in the conmerci al

I npressions which the listed third-party registered marks
create. These marks are easily distinguished from each
other and fromthe marks in the instant application and the
registration cited against it. Applicant’s mark and the
cited registered mark are, in contrast, strikingly simlar,
not just in their inclusion of the elenment "POSTURE," but
In the comrercial inpressions the marks in their entireties
generate. Thus, their use on identical products is plainly
likely to cause confusion.

Finally, if we had any doubt on this issue, and we do
not, such doubt woul d necessarily be resolved in favor of
the prior user and registrant. |In re Apparel, Inc., 578
F.2d 308, 151 USPQ 353 (CCPA 1966).

Decision: The refusal to register is affirned.

R F. G ssel

E.J. Seeher nan

C. E Wilters
Adm ni strative Trademark Judges,
Trademark Trial & Appeal Board
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